
207 

Centers for Medicare & Medicaid Services, HHS § 405.1875 

such cost report (including modifica-
tions adverse to the provider or other 
parties) even though such matters were 
not considered in the intermediary’s 
determination. The opinion of the ma-
jority of those Board members deciding 
the case will constitute the Board’s de-
cision. 

§ 405.1871 Board hearing decision and 
notice. 

(a) The Board shall, as soon as prac-
ticable after the conclusion of its hear-
ing, render a written decision based 
upon the record made at such hearing, 
the record established in support of the 
determination of the intermediary (see 
§ 405.1803), and such other evidence as 
may be obtained or received by the 
Board. Such Board decision shall be 
supported by substantial evidence 
when the record of the Board hearing is 
viewed as a whole and shall cite appli-
cable law, regulations, and CMS Rul-
ings. A copy of the decision shall be 
mailed to all parties to the hearing at 
their last known addresses and, at the 
same time, to the Administrator and 
CMS. 

(b) The decision of the Board pro-
vided for in paragraph (a) of this sec-
tion shall be final and binding upon all 
parties to the hearing before the Board 
unless it is reviewed by the Secretary 
in accordance with § 405.1875, or revised 
in accordance with § 405.1885. 

[39 FR 34515, Sept. 26, 1974, as amended at 41 
FR 52051, Nov. 26, 1976. Redesignated at 42 FR 
52826, Sept. 30, 1977, as amended at 48 FR 
45773, Oct. 7, 1983] 

§ 405.1873 Board’s jurisdiction. 
(a) Board decides jurisdiction. The 

Board decides questions relating to its 
jurisdiction to grant a hearing, includ-
ing (1) the timeliness of an inter-
mediary determination (see 
§ 405.1835(c)), and (2) the right of a pro-
vider to a hearing before the Board 
when the amount in controversy is in 
issue (see §§ 405.1835(a)(3) and 405.1837). 

(b) Matters not subject to board review. 
(1) The determination of a fiscal inter-
mediary that no payment may be made 
under title XVIII of the Act for any ex-
penses incurred for items and services 
furnished to an individual because such 
items and services are excluded from 
coverage pursuant to section 1862 of 

the Act, 42 U.S.C. 1395y (see subpart C 
of this part), may not be reviewed by 
the Board. (Such determination shall 
be reviewed only in accordance with 
the applicable provisions of subpart G 
or H of this part.) 

(2) The Board may not review certain 
matters affecting payments to hos-
pitals under the prospective payment 
system as provided in § 405.1804. 

[48 FR 39836, Sept. 1, 1983] 

§ 405.1875 Administrator’s review. 

(a) General rule. (1) Except for a 
Board determination under § 405.1842 
that it lacks the authority to decide an 
issue, the Administrator, at his or her 
discretion, may review any final deci-
sion of the Board, including a decision 
under § 405.1873 about the Board’s juris-
diction to grant a hearing. The Admin-
istrator may exercise this discretion on 
his or her own motion, in response to a 
request from a party to a Board hear-
ing or in response to a request from 
CMS. 

(2) The Office of the Attorney Advi-
sory will examine the Board’s deci-
sions, the requests made by a party or 
CMS and any submission made in ac-
cordance with the provisions of this 
section in order to assist the Adminis-
trator in deciding whether to exercise 
this review authority. 

(b) Request for review. A party or CMS 
requesting the Administrator to review 
a Board decision must file a written re-
quest with the Administrator within 15 
days of the receipt of the Board deci-
sion. 

(c) Criteria for deciding whether to re-
view. In deciding whether to review a 
Board decision, either on his or her 
own motion or in response to a request 
from a party to the hearing or CMS, 
the Administrator will normally con-
sider whether it appears that: 

(1) The Board made an erroneous in-
terpretation of law, regulation or CMS 
Ruling; 

(2) The Board’s decision is not sup-
ported by substantial evidence; or 

(3) The case presents a significant 
policy issue having a basis in law and 
regulations, and review is likely to 
lead to the issuance of a CMS Ruling or 
other directive needed to clarify a stat-
utory or regulatory provision; 
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(4) The Board has incorrectly as-
sumed or denied jurisdiction or ex-
tended its authority to a degree not 
provided for by statute, regulation or 
CMS Ruling; and 

(5) The decision of the Board requires 
clarification, amplification, or an al-
ternative legal basis for the decision. 

(d) Decision to review. (1) Whether or 
not a party or CMS has requested re-
view, the Administrator will promptly 
notify the parties and CMS whether he 
or she has decided to review a decision 
of the Board and, if so, will indicate 
the particular issues he or she will con-
sider. 

(2) The Administrator may decline to 
review a case or any issue in a case 
even if a party has filed a written re-
quest for review under paragraph (b) of 
this section. 

(e) Written submissions. (1) Within 15 
days of receipt of a notice that the Ad-
ministrator has decided to review a 
Board decision, a party or CMS may 
submit to the Administrator, in writ-
ing: 

(i) Proposed findings and conclusions; 
(ii) Supporting views or exceptions to 

the Board decision; 
(iii) Supporting reasons for the ex-

ceptions and proposed findings; and 
(iv) A rebuttal of the other party’s 

request for review or other submissions 
already filed with the Administrator. 

(2) These submissions shall be lim-
ited to issues the Administrator has 
decided to review and confined to the 
record of the Board hearing. 

(3) A party or CMS, within 15 days of 
receipt of a notice that the Adminis-
trator has decided to review a decision, 
may also request that the decision be 
remanded and state reasons for doing 
so. Reasons for a request to remand 
may include new, substantial evidence 
concerning— 

(i) Issues presented to the Board; and 
(ii) New issues that have arisen since 

the case was presented to the Board. 
(4) A copy of any written submission 

made under this paragraph shall be 
sent simultaneously to each other 
party to the Board hearing and to 
CMS, if CMS has previously— 

(i) Requested that the Administrator 
review a Board decision or filed a writ-
ten submission in response to a party’s 
request for review. 

(ii) Responded to a party’s request 
for review; or 

(iii) Submitted material after the Ad-
ministrator has announced that he or 
she will review a Board decision. 

(f) Ex parte communications prohibited. 
All communications from any of the 
parties or CMS about a Board decision 
being reviewed by the Administrator 
must be in writing and must contain a 
certification that copies have been 
served on the parties and CMS, as ap-
propriate. The Administrator will not 
consider any communication that does 
not meet these requirements or is not 
submitted within the required time 
limits. 

(g) Administrator’s decision. (1) If the 
Administrator has notified the parties 
and CMS that he or she has decided to 
review a Board decision, the Adminis-
trator will affirm, reverse, modify or 
remand the case. 

(2) The Administrator will make this 
decision within 60 days after the pro-
vider received notification of the Board 
decision and will promptly mail a copy 
of the decision to each party and to 
CMS. 

(3) Any decision other than to re-
mand will be confined to— 

(i) The record of the Board, as for-
warded by the Board; 

(ii) Any materials submitted under 
paragraphs (b) or (e) of this section; 
and 

(iii) Generally known facts that are 
not subject to reasonable dispute. 

(4) The Administrator may rely on 
prior decisions of the Board, the Ad-
ministrator and the courts, and other 
applicable law, whether or not cited by 
the parties and CMS. 

(h) Remand. (1) A remand to the 
Board by the Administrator vacates 
the Board’s decision. 

(2) The Administrator may direct the 
Board to take further action with re-
spect to the development of additional 
facts or new issues, or to consider the 
applicability of laws or regulations 
other than those considered by the 
Board. The following are not accept-
able bases for remand— 

(i) Presentation of evidence existing 
at the time of the Board hearing that 
was known or reasonably could have 
been known; 
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(ii) Introduction of a favorable court 
case that was either not available in 
print at the time of the Board hearing 
or was decided after the Board hearing; 

(iii) Change of a party’s representa-
tion before the Board; 

(iv) Presentation of an alternative 
legal basis concerning an issue in dis-
pute; or 

(v) Attempted retraction of a waiver 
of a right made before or at the Board 
hearing. 

(3) After remand, the Board will take 
the action requested in the remand ac-
tion and issue a new decision. 

(4) The new decision will be final un-
less the Administrator reverses, af-
firms, modifies, or again remands the 
decision in accordance with the provi-
sions of the section. 

[48 FR 45773, Oct. 7, 1983] 

§ 405.1877 Judicial review. 
(a) General rule. Section 1878(f) of the 

Act permits a provider to obtain judi-
cial review of a final decision of the 
Board, or of a reversal, affirmation, or 
modification by the Administrator of a 
Board decision, by filing a civil action 
pursuant to the Federal Rules of Civil 
Procedure within 60 days of the date on 
which the provider received notice of— 

(1) A final decision by the Board; or 
(2) Any reversal, affirmance, or modi-

fication by the Administrator. 
The Board’s decision is not final if the 
Administrator reverses, affirms or 
modifies the decision within 60 days of 
the date on which the provider received 
notice of the decision. 

(b) Administrator declines to review a 
Board decision. If the Administrator de-
clines to review a Board decision, the 
provider must file its appeal within 60 
days of receipt of the decision of the 
Board. 

(c) Administrator does not act after re-
viewing a Board decision. If the Admin-
istrator notifies the parties that he or 
she has decided to review a Board deci-
sion and then does not make a decision 
within the 60 days allotted for his or 
her review, this subsequent inaction 
constitutes an affirmance allowing a 
provider an additional 60 days in which 
to file for judicial review, beginning 
with the date the Administrator’s time 
expires for taking action under 
§ 405.1875(g)(2). 

(d) Matters not subject to judicial re-
view. Certain matters affecting pay-
ments to hospital under the prospec-
tive payment system are not subject to 
judicial review, as provided in section 
1886(d)(7) of the Act and § 405.1804. 

(e) Group appeals. Any action under 
this section by providers that are 
under common ownership or control 
(see § 413.17 of this chapter) must be 
brought by the providers as a group 
with respect to any matter involving 
an issue common to the providers. 

(f) Venue for appeals. An action for ju-
dicial review must be brought in the 
District Court of the United States for 
the judicial district in which the pro-
vider is located (or, effective April 20, 
1983, in an action brought jointly by 
several providers, the judicial district 
in which the greatest number of such 
providers are located) or in the District 
Court for the District of Columbia. Ef-
fective April 20, 1983, any action for ju-
dicial review by providers under com-
mon ownership or control (§ 413.17 of 
this chapter), must be brought by such 
providers as a group with respect to 
any matter involving an issue common 
to the providers. 

(g) Service of process. Process must be 
served as described under 45 CFR part 
4. 

[48 FR 39836, Sept. 1, 1983, as amended at 48 
FR 45774, Oct. 7, 1983; 51 FR 34793, Sept. 30, 
1986] 

§ 405.1881 Appointment of representa-
tive. 

A provider or other party may be rep-
resented by legal counsel or any other 
person it appoints to act as its rep-
resentative at the proceedings, con-
ducted in accordance with §§ 405.1819 
and 405.1851. 

§ 405.1883 Authority of representative. 
A representative appointed by a pro-

vider or other party may accept or give 
on behalf of the provider or other party 
any request or notice relative to any 
proceeding before a hearing officer or 
the Board. A representative shall be 
entitled to present evidence and allega-
tions as to facts and law in any pro-
ceeding affecting the party he rep-
resents and to obtain information with 
respect to a request for an inter-
mediary hearing or a Board hearing 
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